











5-6 Operator
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remedial action. Violation has been
modified to a cessation order.

1-2 Operator took prompt, but insufficient

remedial action to fully abate the
violation within the required abatement
period. Abatement period was extended
for just cause. Remedial action was
completed prior to the end of the
extended abatement period.

3-4 Operator took prompt remedial action and

worked diligently to abate the violation.
Conditions beyond the operator's control
prevented full abatement and required
that the abatement period be extended for
just cause. Abatement of the violation
was accomplished before the end of the
extended abatement period.

initiated remedial action
immediately and expended all reasonable
efforts to abate the violation. Violation
was abated before the end of the original
abatement period.

7-8 Operator was already taking remedial

action at the time the violation was noted,
and expended exemplary effort in abating

Subtotal $
Less Good Faith % -

$
Sub Total $

History of Violations + $
Total $

20.8. When an Individual Civil Penalty May
be Assessed:

20.8.a. Except as provided in subdivision
20.8.b of this subsection, the DirectorSecretary
may assess an individual civil penalty against any
corporate director, officer or agent of a corporate
permittee who knowingly and willfully
authorized, ordered, or carried out a violation,
failure or refusal.

20.8.b. The DirectorSecretary shall not
assess an individual civil penalty in situations
resulting from a permit violation by a corporate
permittee until a cessation order has been issued
by the DirectorSecretary to the corporate
permittee for the violation and the cessation order
has remained unabated for thirty (30) days.

the violation before the end of the

original abatement period. 20.9. Amount of Individual Civil Penalty.

Rating | 0 1 2 3 4 o 20.9.a. In determining the amount of an
individual civil penalty assessed under subsection
% 0% | 5% | 10% | 20% | 20% 20.8 of this rule, the BirectorSecretary shall
consider the criteria specified in subsection (c) of

section 17 of the Act.

Rating 5 6 7 8

20.9.b. The penalty shall not exceed
% 25% 30% | 35% | 40% $5,000 for each violation. Each day of a

continuing violation may be deemed a separate
violation and the DireetorSecretary may assess a
separate individual civil penalty for each day the
violation, failure or refusal continues, from the
date of service of the underlying notice of
Operator Negligence + violation, cessation order or other order

$ incorporated in a final decision issued by the
DirectorSecretary until abatement or compliance

(e) Determination of Penalty Amount

Seriousness of Violations $
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is achieved.

20.10. Procedure for Assessment for
Individual Civil Penalty.

20.10.a. The DirectorSecretary shall
serve on each individual to be assessed an
individual civil penalty a notice of proposed
individual civil penalty assessment, including a
narrative explanation of the reasons for the
penalty, the amount to be assessed, and a copy of
an underlying notice of violation and cessation
order.

20.10.b.  The notice of proposed
individual civil penalty assessment shall become a
final order of the DirectorSecretary thirty (30)
days after service upon the individual unless:

20.10.b.1. The individual files within
thirty (30) days of service of the notice of
proposed individual civil penalty assessment a
petition for review with the Surface Mine Board;
or

20.10.b.2. The DirectorSecretary and
the individual or responsible corporate permittee
agree within thirty (30) days of service of the
notice of proposed individual civil penalty
assessment to a schedule or plan for the abatement
or correction of the violation, failure, or refusal.

20.10.c. For purposes of this subsection,
service is sufficient if it would satisfy state
requirements for service of a summons and
complaint.

20.11. Payment of Penalty.

20.11.a. If a notice of proposed
individual civil penalty assessment becomes a
final order in the absence of a petition for review
or abatement agreement, the penalty shall be due
upon issuance of the final order.

20.11.b. If an individual named in a
notice of proposed individual civil penalty
assessment files a petition for review in
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accordance with paragraph 20.10.b.1 of this
section, the penalty shall be due upon issuance of
a final administrative order affirming, increasing,
or decreasing the proposed penalty.

20.11.c. Where the PireetorSecretary and
the corporate permittee or individual have agreed
in writing on a plan for the abatement of or
compliance with the unabated order, an individual
named in a notice of proposed individual civil
penalty assessment may postpone payment until
receiving either a final order from the
DirectorSecretary stating that the penalty is due
on the date of such final order, or written notice
that abatement or compliance is satisfactory and
the penalty has been withdrawn,

20.12. Fees and Costs of Administrative
Proceedings.

20.12.a. Request for Fees. Any person
may on request be awarded by the appropriate
board or court a sum equal to costs and expenses
including attorneys' fees and expert witness fees
as determined to have been reasonably incurred.
Such request must be filed within forty-five (45)
days of date of entry of judgment.

The request shall include an affidavit setting
forth costs and expenses and an itemized
statement of attorneys' fees. The request shall be
served upon all parties who shall have thirty (30)
days to answer the request. Cost and expenses
including attorneys' fees may be awarded to:

20.12.a.1. Any participating party’
against the violator upon a finding that there is a
violation of the Act, the regulations or the permit
has occurred, and there is a determination that the
party made a significant contribution to the full
and fair determination of the issues;

20.12.a.2. To any participating party
other than the violator or his representative from
the DPivisionDepartment of Environmental
Protection upon a determination that the party
made a significant contribution to a full and fair
determination of the issues;
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20.12.a3. To a violator from the
DivisienDepartment of Environmental Protection
when the violator demonstrates that the
DsvisienDepartment of Environmental Protection
issues cessation order, a show cause order or
notice of violation in bad faith and for the purpose
of harassing or embarrassing the violator,
provided that no award shall be made under this
subsection if the DivisieaDepartment of
Environmental Protection prevails upon the issue
of a violation;

20.12.a.4. To a violator from any
participating party other  than the
DivisionDepartment of Environmental Protection
where such participating parties initiated or
participated in the magistrate proceeding in bad
faith and for the purpose of harassing or
embarrassing the violator; and

20.12.a.5. To the
DivisionDepartment of Environmental Protection
from any participating party where the
DivisionDepartment of Environmental Protection
demonstrates that any such party participating in
such proceeding in bad faith and for the purpose
of  harassing or  embarrassing  the
DivisienDepartment of Environmental Protection.
An award may also include attorneys' fees and
expert witness fees expended in obtaining an
award of costs, expenses and attorneys' fees.
Decisions on such awards may be appealed as
other cases under the Act.

§38-2-21. Surface Mine Board.
21.1. Open Meetings.

21.1.a. General. All meetings of the
Surface Mine Board, pursuant to the provisions of
the Act shall be open to the public.

21.1.b. Public Notice. The time, and
place of all regularly scheduled meetings and the
time, place and purpose of allspecial meetings
shall be made available to the public and the news
media by publishing a notice containing at least
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the above information in a newspaper of general
circulation in the county where the site or
environmental concern exists, or if the matter
under consideration is of general interest to the
people of the State in a newspaper of general
circulation in the State.

21.1.c. Emergency Meetings. In the
event of any emergency requiring immediate
official action such efforts to notify the public
shall be taken as circumstances allow,

21.2. Appeals to the Surface Mine Board.

21.2.a. Site Visits. The board may visit
the site of the activity or proposed activity which
is the subject of the hearing and take such
additional evidence as it deems necessary
provided that all parties and interveners be given
notice of the visit and are given an opportunity to
accompany the Board.

21.2.b. Final Orders. On all appeals to
the Board, the Board shall issue a final decision
thirty (30) days after the hearing or within thirty
(30) days after the testimony presented at the
hearing has been transcribed and checked for
accuracy.

21.2.c. Burden of Proof. The burden of
proof shall be on the party seeking to reverse the
decision of the DirectorSecretary.

21.3. Ex parte Communication.

21.3.a. Prohibition. Ex parte contacts
between representatives of the parties appearing
before the Board and members or representatives
of the Board shall be prohibited.

§38-2-22. Coal Refuse.
Any surface coal

22.1. Applicability -

mining operation which involves the construction,
operation, enlargement, modification, removal
and/or abandonment of a coal refuse site shall be
subject to the special provisions of this section in
applicable

other

addition to permitting
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requirements, performance standards, and
enforcement provisions of this rule, the Act, and
other State and Federal laws and regulations.

22.2.  Certification - For purposes of
permitting, the applicant shall submit a separate
set of maps, plans, design data, and specifications
for the refuse disposal facility, in addition to those
contained in the permit application.

The disposal facility shall be designed
using current, prudent engineering practices. A
qualified registered professional engineer,
experienced in the design of similar earth and
refuse structures, shall certify the design of the
disposal facility. The disposal facility shall be
designed to attain a minimum long-term static
safety factor of 1.5 and a seismic factor of safety
of 1.2. The stability of all foundations and
abutments must be maintained during all phases
of construction.

22.3. Permit Requirements - General - In
addition to the other permitting requirements of
the Act, this rule and the requirements of 30 CFR
77214 and 30 CFR 77.215, each permit
application which involves a coal refuse site shall
contain the following materials:

22.3.a. Narrative. A general narrative
and discussion of the project to include at a
minimum a discussion of existing site conditions,
the design life of the facility, quantity and type of
coal refuse to be placed on the site, subsidence
potential method of operation to include clearing
and grubbing, topsoil stockpiling, construction of
surface and subsurface drainage facilities, phases
of construction, method and location of coal
refuse placement or removal, coal refuse
placement during inclement weather, routine
inspection and maintenance, procedure to be
followed in the event the site is abandoned prior
to the planned design life, and a sequence for
construction of drainage facilities, critical
construction phases, reclamation and final
abandonment procedures. In addition, include a
description of the duties, responsibilities and lines
of communication of those persons responsible
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for the design and construction of the coal refuse
disposal site. All data, graphs, curves, etc., which
provide the basis for hydrologic and hydraulic
design of coal refuse embankments and
impoundments shall accompany other design data,
plans, and specifications, submitted as part of the
permit application.

22.3.b. Plan View. A plan view of the
site showing detailed contours, limits of the coal
refuse disposal site, all drainage facilities,
location of springs, seeps, mine drainage and/or
openings, location of the subdrain system, project
stationing, location of cross sections, location of
borings, test pits and instrumentation and other
pertinent data required for project control.

22.3.c. Cross Sections. Cross sections of
the coal refuse disposal site transversely and
longitudinally showing original ground, finished
elevations, final configuration of refuse material,
subdrains, diversion details, spillways, and other
pertinent features of the site. Cross section shall
be of sufficient accuracy and detail so as to
provide a basis for stability computations at
critical locations,

22.3.d. Sediment Control Plan. A
sediment control plan designed in accordance
with subsection 5.4 of this rule.

223.e. Diversions. Each application
shall contain plans and specifications for a
diversion channel above the coal refuse site to
direct surface water runoff from the contributing
watershed around the facility. Such diversion
channel shall be designed in accordance with
subsection 5.3 of this rule, except as follows:

22.3.e.1. Design storm. All diversion
ditches and stream channel diversions shall be
designed to carry the peak runoff from a one-
hundred (100) year frequency, twenty-four (24)
hour duration rainfall.

22.3.e.2. A freeboard equal to or
greater than 1+.025vd1/3 shall be added to the
design flow depth to obtain the total depth of the
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diversion ditch.

22.3.e.3. Each diversion ditch must
be designed to carry the peak flow with freeboard
from the contributing watershed area.

223.e4. Diversions shall be
designed, constructed, and maintained in a
manner which prevents additional contributions of
suspended solids to stream flow and to runoff
outside the permit area to the fullest extent
possible.

22.3.e.5. Excess excavated material
not required for construction or maintenance of
the diversion ditch must be properly disposed of
in the permit area.

22.3.e.6. Topsoil removed from the
channel excavation shall either be redistributed on
another part of the permit area or stockpiled for a
later use.

22.3.e.7. All diversion systems shall
exit safely beyond the toe of the embankment in a
natural drainway capable of carrying the design
flow without excessive erosion.

223.e.8. All stream channel
diversions must be designed to carry the design
flow around the disturbed area. The diversions
must outlet into the original channel or a natural
channel of equal cross section.

22.3.e.9. Diversions in refuse must be
lined with soil or a suitable substitute unless other
erosion protection is provided. .

22.3.e.10.  Permanent diversion
systems designed to convey water under a coal
refuse embankment by means of a pipe or conduit
are unacceptable. However, diversion by means
of a pipe or conduit may be permitted during
active operation, provided that (1) height or
storage limits for impoundments are not
exceeded, (2) the pipe or conduit is used in
conjunction with surface ditches to meet
applicable design storm requirements, and (3) the
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design of the pipe or conduit accounts for
durability and design life, load limits, joint
sealing, trash rack protection, and maintenance
requirements throughout the operational life of the
structure.

22.3.f. Design and Specifications for
Hydraulic Structures. Such structures shall be
designed to safely control excessive erosion by
using energy dissipaters and/or channel
protection, as necessary, based upon design flow
velocity. Seepage control devices shall be used to
prevent undercutting of nonflexible linings. The
potential for landslides or slope failures shall be
considered in the location of all hydraulic
structures. Channels shall not be located on or
near an existing landslide. No surface runoff or
slurry may be diverted into underground mines
unless approved by the DireetorSecretary in
accordance with subdivision 14.5.¢ of this rule.

22.3.g. Computations. The application
shall include all design data and calculation
results. If a computer analysis is used, only the
input data and results used specifically in the
design need be submitted. If graphical flood
routing techniques are used, all charts and graphs
shall be included. Adequate cross sections and
profiles shall be given for all hydraulic structures.

22.3.h. All coal refuse impoundments
must be analyzed and/or designed in accordance
with this subsection. Non-impounding coal refuse
embankments must be designed in accordance
with this subsection unless any proposed_
modifications to the design standards of this
subsection are justified through appropriate
stability analysis. The following structural
analysis and/or design data of coal refuse
embankments and impoundments shall be
presented in graphical or tabular form:

223.h.1. A sufficient subsurface
investigation shall be performed by a registered
professional engineer or engineering geologist.
The number, location, and depth of borings, test
pits, and/or trenches shall be reasonable for the
size, purpose, soils present, and foundation type
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of the structure. The investigation shall consider
depth of soil to bedrock, field classification of
soils, character of bedrock, in situ testing, soil
sampling, determination of groundwater flow and
location of seeps and springs, and a soil profile for
critical locations in the structure, hydraulic
structures and other pertinent locations which may
affect the safety of the structure. The number,
depth, and location of boreholes shall be based on
the quantity of material to be impounded and
subsurface conditions. A geologic study shall
also be conducted for impounding structures to
evaluate landslides into the impoundment,
bedrock discontinuities such as soft seams, joints,
joint systems, bedding planes, and fault zones
which may adversely affect the structure's
performance. Past and future mining to include
height of seam, depth and cover rock of the seam,
and previous subsidence problems shall be
considered where subsidence may affect the
safety of the structure.

22.3.h.2. Laboratory tests shall be
conducted on all foundation and embankment
materials to include soil classification through
hydrometer analysis, density, water content,
compaction tests, shear strength, consolidation,
and permeability unless the scope, characteristics,
or design concept of the site make one or more of
these requirements unnecessary.

22.3.i. Safety Factors. A description
including plans, design data, specifications, and
computations of how safety conditions will be
achieved. The disposal facility shall be designed,
constructed, and maintained to attain a minimum
long-term safety factor of 1.5; provided further
that a coal refuse site which has the capability to
impound water shall also attain a seismic safety
factor of at least 1.2.

223.j. Liquefaction. Describe the
potential for liquefaction and provide safeguards
against the development of this condition.

22.3 k. Instrumentation. A description of
installation of instrumentation such as
piezometers, settlement markers, slope indicators,
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and similar monitoring devices shall be included
in the plan to monitor present hazardous
conditions, construction conditions, and to verify
design assumptions. A plan for monitoring these
devices shall also be provided.

22.3.1. Stability Analysis. All stability
analyses shall be done using standard engineering
techniques. The submittal shall include cross
sections at critical locations in the facility
showing the materials profile, location of critical
potential failure surfaces and their factors of
safety, estimated or measured phreatic surfaces
for construction and/or long term scepage
conditions, and a tabulated listing of strength
parameters used. If a computer analysis is used,
only the input data and results used specifically in
the design shall be submitted.

22.3.m. Underdrains. If the disposal area
contains springs, natural or manmade water
courses, or wet weather seeps, the application
shall include diversions and underdrains as
necessary to control erosion, prevent water
infiltration into the disposal facility and ensure
stability. Diversions and underdrains shall be
designed as follows:

22.3.m.1. Runoff from the areas
above the refuse pile and runoff from the surface
of the refuse pile shall be diverted into stabilized
diversion channels designed in accordance with
subdivision 223.e of this subsection and
subsection 5.3 of this rule to safely pass the runoff
from a one hundred (100) year, twenty-four (24)
hour precipitation event. Runoff diverted from’
undisturbed areas need not be commingled with
runoff from the surface of the refuse pile.
Uncontrolled surface drainage may not be
diverted over the outslope of the refuse piles.

22.3.m.2. Underdrains shall consist
of durable rock or pipe, and be designed and
constructed using current, prudent engineering
practices. The underdrain system shall be
designed to carry the anticipated seepage of water
due to rainfall and from seeps and springs in the
foundation of the disposal area away from the site,




J8CSR2

and shall be protected from piping and
contamination by an adequate filter. Rock
underdrains shall be constructed of durable,
nonacid, nontoxic-forming rock (e.g., natural sand
and gravel, sandstone, limestone, or other durable
rock) that does not slake in water or degrade to
soil material, and which is free of coal, clay or
other nondurable material.  Perforated pipe
underdrains shall be corroston resistant and shall
have characteristics consistent with the long-term
life of the fill.

22.3.n. Site Preparation. Procedures for
clearing and grubbing.

22.3.0. Excess Material. Procedures for
disposal of excess material resulting from
clearing, grubbing, and other site preparation
activities.

22.3.p. Compaction Requirements.
Procedures for spreading and compaction of
refuse material during placement. The material
shall be compacted in layers not exceeding two
(2) feet in thickness and shall not have any slope
exceeding two horizontal to one vertical, except
that the DirectorSecretary may approve
construction of a refuse pile in compacted layers
exceeding two (2) feet in thickness , where
engineering data substantiates that both a
minimum static safety factor of 1.5 and a
minimum seismic safety factor of 1.2 will be
attained; provided, that the operator shall submit
plans for the DirectorSecretary's approval, and
shall also provide documentation showing prior
approval by MSHA pursuant to Federal
regulations at 30 CFR 77.215(h) for the alternate
construction, without which documentation the
plans will not be approved.

22.3.q. Sealing Abandoned Openings.
Plans in accordance with 30 CFR 75.1711 for
sealing abandoned openings and covering the seal
with four feet of an impermeable non-toxic
material. Such plans shall consider prevention of
water buildup behind the seals, toxicity of the
refuse and mine strata, gradient of the opening,
hydrologic balance and passage of any acid water
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to a treatment facility. 1f a mine seal is in the
impoundment area of an impounding coal refuse
disposal site, the seal shall be designed to safely
withstand full hydrostatic head with a factor of
safety of at least 1.5 against blowout. Higher
factors of safety may be required where dictated
by the consequences of failure. Calculations and
cross sections used in the analyses shall be
submitted.

22.3.r. Extinguishment of Buming Areas.
Plans approved by MSHA for the extinguishment
of burning areas which contain, at a minimum,
method of extinguishment, safety measures for
equipment operators and persons working or
living in the vicinity of the site, and a provision
that only those persons authorized by the operator,
shall be involved in the extinguishing operation.

22.3.s. Underground Disposal. Plans for
underground refuse disposal shall be submitted to
and approved by the DirectorSecretary and the
Mine Safety and Health Administration. All plans
must include:

22.3.s.1. Method of disposal
including a description of the source of the
transport medium;

22.3.5.2. Maps of mines where coal
refuse materials are to be disposed with a
description of the percent of mine void to be
filled;

22.3.s.3. Description of location of
active workings including plans, specifications,
and methods of constructing underground
retaining walls;

22.3.s.4. Potential areas of breakout
in active mine workings and on the surface of the
ground;

22.3.5.5. Effects of subsidence on the
plan;

223.5.6. The effects on the
hydrologic regime including the location and
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description of permanent monitoring wells or
monitoring stations;

22.3.5.7. Gradient of the mine from
the backfill area;

22.3.5.8. Description of the stratum
underlying the mined coal;

22.3.5.9. Source and quality of the
refuse;

22.3.5.10. The method of treatment of
water if released to surface streams;

223.s.11. A contingency plan
formulated to alleviate or correct any hazardous
conditions which may resulit from a blowout; and

22.3.5.12. A description of the
surface area to be supported by the refuse backfill,
the anticipated surface effects following
backfilling, and the method for dewatering the
backfill.

223t Abandonment Plan. An
abandonment plan which addresses the following
requirements and include a schedule for their
implementation:

22.3.t.1. No refuse embankment or
impoundment may be abandoned until approved
by the BirectorSecretary.

22.3.t.2. The final top elevation of
the refuse embankment must be higher than, and
sloped into, the diversion ditch. Maximum slope
of the top of the embankment to the diversion
ditch shall be five (5) percent unless otherwise
approved by the DirectorSecretary.

22.3.t.3. All pipes under refuse areas
left as non-impounding fills shall be sealed with
concrete at the upstream end prior to
abandonment.

22.3.t4. At abandonment all fine
refuse in the impoundment pool shall be covered
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with a minimum three foot layer of coarse refuse
or other fill material prior to topsoiling unless
otherwise approved by the DirestorSecretary.

22.3.t.5. At abandonment all coal
refuse shall be covered with a minimum of four
(4) feet of the best available non-toxic and non-
combustible material in a manner that does not
impede flow from sub-drainage systems. The
DirectorSecretary may allow less than four (4)
feet of cover material where it can be
demonstrated on the basis of physical and
chemical analyses of the growth medium that the
vegetation requirements of section 9 of this rule
will be met.

22.3.1.6. A certificate of approval for
completion of construction shall be issued upon
completion of the above requirements.

22.4. Permit Requirements - Impounding
Structures. In addition to the requirements of the
Act and this rule coal refuse disposal sites which
have the capability of impounding water shall be
subject to the special requirements of this
subsection and may be subject to other State and
Federal laws and rules and regulations, depending
on their embankment size and holding capacity.

22.4.a. Dam Control Act. A coal refuse
site which is constructed in such a manner that it:
(1) Rises twenty-five (25) feet or more above the
natural bed of a stream or watercourse as
measured from the downstream toe of the
embankment and which does or can impound
fifteen (15) acre-feet or more of water, or; (2)
Rises six (6) feet or more above the natural bed of
a stream or watercourse as measured from the
downstream toe of the embankment and which
does or can impound fifty (50) acre-feet or more
of water is by definition a dam and is thereby
subject to the provisions of the West Virginia
Dam Control Act set forth in W.Va. Code §22-14
et seq.

22.4.b, Mine Safety and Health
Administration (MSHA) Impoundments. A coal
refuse site which is constructed in such a manner
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that it can impound water, sediment, or slurry to
an elevation of: (1) Five (5) feet or more above
the upstream toe of the structure and can have a
storage volume of twenty (20) acres/feet or more,
or; (2) Twenty (20) feet or more above the
upstream toe of the structure, or; (3) Presents a
hazard to coal miners as determined by the
District Manager of the Federal Mine Safety and
Health Administration, shall be subject to the
requirements of 30 CFR 77.215 and 77.216 of the
Federal Mine Safety and Health Administration
Regulations.

22.4c. Small Impoundments. Coal
refuse sites which result in impoundments which
are not subject to the Dam Control Act or the
Federal Mine Health and Safety Act shall be
designed, constructed, and maintained subject to

the requirements of this subsection and
subsections 5.4 and 22.5 j.6. of this rule.
22.4.d. Hazard Potential. The hazard

potential of coal refuse sites which have the
capability of impounding water shall be
determined by the applicant based on the potential
loss of life that would result due to a failure and
the classification determined on the basis of the
following criteria:

22.4d.1. Class A. Impoundments
located in rural or agricultural areas where failure
may damage farm buildings, agricultural land, or
secondary highways. Failure of the structure
would cause only loss of the structure and loss of
property use such as related roads, but with little
additional damage to adjacent property. Any
impoundment exceeding twenty-five (25) feet in
height measured at the downstream toe or two-
hundred (200) acre-feet storage volume or having
a watershed exceeding five hundred (500) acres
shall not be a Class A structure.

224.d.2. Class B. Impoundments
located in predominantly rural agricultural areas
where failure may damage isolated homes,
primary highways or minor railroads or cause
interruption of relatively important public
utilities. Failure of the structure may cause great
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damage to property and project operations.

22.4.d.3. Class C. Impoundments
located where failure may cause loss of life,
serious damage to homes, industrial and
commercial buildings, important public utilities,
primary highways, or main railroads. This
classification must be used if failure would cause
possible loss of human life.

22 4.e. Emergency Planning. Fora Class
C structure or if a dangerous condition exists,
notification and action procedures shall be
formulated by the operator or owner, for public
protection and remedial action in the event of an
emergency. All emergency procedures must be
submitted and become part of the approved plan.
If adequate emergency procedures cannot, for
whatever reason, be formulated by the owner or

operator, then he must so notify the
DirectorSecretary  in  writing,. The

DirectorSecretary may then notify the Office of
Emergency Services and request that emergency
procedures be developed for the coal refuse site.

22.4.f. Design Storm Specifications. All
refuse impoundments and dams shall be designed
to meet the following design storm criteria based
upon hazard classification.

22.4f£1. Class A impoundments
shall be designed for a minimum of P 1¢9g +
0.12(PMP-P 10q) inches of rainfall in six (6)
hours.

22.4.£2. Class B impoundments shall
be designed for a minimum of P ¢ + 0.40(PMP-
P 100) inches of rainfall in six (6) hours.

22.4.£3. Class C impoundments shall
be designed for a probable maximum precipitation
(PMP) of a six (6) hour or greater event plus three
feet of freeboard.

22.4.g. Primary and Emergency Spillway
Design. All impoundments meeting the size or
other criteria of 30 CFR 77.216(a) must be
designed and constructed to safely pass the
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probable maximum precipitation of a six (6) hour
storm event. All impoundments of a lesser size
must be capable of passing through a spillway or
outlet works or a combination thereof, that portion
of the design storm that cannot be safely stored in
the impoundment and to draw down the stored
portion of the design storm within the specified
terms in accordance with the following:

224.g.1. Class A impoundments
must be designed with an open channel spillway
unless  otherwise  approved by  the
DirectorSecretary, Ninety (90) percent of the
stored portion of the design storm must be
discharged or removed within ten (10) days after
the storm event.

224.g2. Class B impoundments
shall be designed with either an open channel
spillway only, or with an emergency spillway and

a principal spillway together. Ninety (90) percent -

of the stored portion of the design storm shall be
discharged or removed within ten days after the
storm event.

22.4.g3. Class C dams may be
designed in one of three ways:

22.4.83.A. An impoundment
designed without discharge structures shall be
capable of storing a minimum of two (2) six (6)
hour duration probable maximum storms. Water
shall be removed from the impoundment to its
lowest practical level within ten (10) days after
the storm event by pumping or by other means if
storm water reduces the storage capacity to one
probable maximum storm or less.

224.g3.B. An impoundment
designed with a decant or principal spillway only
shall be capable of storing at least one (1) six (6)
hour duration probable maximum storm. Ninety
(90) percent of the stored portion of the storm
shall be discharged or removed within ten (10)
days after the storm event.

224.83.C. An impoundment
designed with either an open channel spillway
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only, or with an emergency spillway and principal
spillway together shall be capable of discharging
that portion of the six (6) hour duration probable
maximum storm that cannot be safely stored in
the impoundment. Ninety (90) percent of the
stored portion of the storm shall be discharged or
removed within ten (10) days after the storm
event,

22.4.24. A single open channel
spillway may be used only if it is:

22.4¢4.A. Of non-erodable
construction and designed to carry sustained
flows; or

22.4.2.4.B. Earth or grass-lined
and designed to carry short term, infrequent flows
at non-erosive velocities where sustained flows
are not expected.

22.4h. Open Channel Spillways. All
open channel spillways must comply with the
design standards of this section and the following
additional standards:

22.4.h.1. Any open channel spillway
designed for less than one hundred (100) percent
probable maximum precipitation shall be
provided with freeboard above the maximum
water surface as determined by the equation
1+.025vd1/3.

22.4.h.2. All open channel spillways
shall be constructed of non-erodable material
where sustained flows are expected, or may be of
earth or grass lined construction where short terni
infrequent flows at nonerosive velocities, are
expected.

22.4.h.3. Excess excavated material
not needed to construct and maintain the spillway
channel must be properly disposed of in the
permit area.

22.4h4. Topsoil removed from
channel excavation shall either be redistributed on
another part of the permit area or stockpiled for
future use.
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22.44.  Pipe Spillways. All pipe
spillways must comply with the requirements of
this section and the following additional
requirements:

22.4.1.1. The pipe spillway inlet must
be protected by a designed trash rack.

22.4.1.2. All riser-type spillways must
be designed to prevent vortexing.

22.4.4.3. A skimming device is
required where floating pollutants exist or are
anticipated.

22.4.1.4. An adequate foundation and
bedding shall be designed for all pipes and risers.

22.4.1.5. All pipe spillways shall be
designed to provide seepage control along the
conduit.

22.4.1.6. The pipe spillway shall be of
sufficient strength to withstand the maximum load
of the fill above it.

22.4.177. All pipe spillways shall be
constructed of suitable material to resist
deterioration for the design life of the facility.

22.4.1.8. The outlet of all pipes,
where blockage by animals can occur, must be
protected by an animal guard.

22.5. Performance Standards. The following
performance standards shall be met for all coal
refuse disposal sites.

22.5.a. Controlled Placement. All coal
refuse sites shall be placed in new or existing
disposal areas within a permit area designated for
this purpose. Coal mine refuse shall be placed in
a controlled manner to:

22.5.a.1. Minimize adverse effects of
leachate and surface-water runoff on surface and
ground water quality and quantity;
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22.5.a.2. Ensure mass stability and
prevent mass movement during and after all
phases of construction and be constructed and
maintained in such a manner so as to attain a
minimum long-term safety factor of 1.5 provided
that structures which have the capacity to
impound water shall also attain a seismic safety
factor of 1.2;

22.5.a3. Ensure that the final
disposal facility is suitable for reclamation and
revegetation compatible with the natural
surroundings and the approved postmining land
use;

22.5.a.4. Not create a public hazard;
and

22.5.a.5. Prevent combustion.

22.5.b. Extraneous Refuse. Coal mine
refuse material from activities located outside a
permit area may be disposed of in the permit area
only if approved by the DirectorSecretary.
Approval shall be based upon a showing that such
disposal will be in accordance with the standards
of this section.

22.5.c. Slope Protection.  Slope
protection shall be provided to minimize surface
erosion at the site. All disturbed areas, including
diversion channels that are not riprapped or
otherwise protected, shall be revegetated upon
completion of construction,

22.5.d. Site Development. Clearing and
grubbing shall be performed in the disposal area
prior to placement of refuse material. Topsoil
shall be removed, segregated, and stored or
redistributed in accordance with subsection 14.3
of this rule. If approved by the DirecterSecretary,
organic material may be used as mulch, or may be
included in the topsoil to control erosion, promote
growth of vegetation, or increase the moisture
retention of the soil.

22.5.e. Final Configuration. The final
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configuration of the refuse pile shall be suitable
for the approved postmining land use. Terraces
may be constructed on the outslope of the refuse
pile if required for stability, control or erosion,
conservation of soil moisture, or facilitation of the
approved postmining land use. The grade of the
outslope between terrace benches shall not be
steeper than 2h:1v (50 percent).

22.5.f. Impoundment Within Fill Areas.
No permanent impoundmenits shall be allowed on
the completed refuse pile. Small depressions may
be allowed if they are needed to retain moisture,
minimize erosion, create and enhance wildlife
habitat, or assist revegetation, and if they are not
incompatible with stability of the refuse pile.

22.5.g. Topsoiling. Following final
grading of the refuse pile, the coal mine refuse
shall be covered with a minimum of four (4) feet
of the Dbest available, nontoxic and
noncombustible material, in a manner that does
not impede drainage from the underdrains. The
DirectorSecretary may allow less than four (4)
feet of cover material based on physical and
chemical analyses which show that the
revegetation requirements of section 9 of this rule
will be met.

22.5h.  Notification of Hazardous
Conditions. If any examination or inspection
discloses that a potential hazard exists, the
i Secretary shall be informed promptly of
the finding and of the emergency procedures
formulated for public protection and remedial
action. If adequate procedures cannot be
formulated or implemented, the DirectorSecretary
shall be notified immediately. The
DirectorSecretary shall then notify the appropriate
agencies that other emergency procedures are
required to protect the public.

22.5.1. Disposal in Underground
Workings. Coal mine refuse may be disposed of
in underground mine workings in accordance with
the provisions of subdivision 22.3.s of this
section.

210

22.5.j. Construction Specifications, New
and existing impounding structures constructed of
coal mine refuse or intended to impound coal
mine refuse shall meet the following
requirements:

22.5.j.1. Coal mine refuse shall not
be used for construction of an embankment which
impounds water unless it has been demonstrated
to the DirectorSecretary that the stability of such a
structure conforms to the requirements of this
section and the use of coal mine refuse will not
have a detrimental effect on downstream water
quality or the environment due to acid seepage
through the impounding structure. The stability
of the structure and the potential impact of acid
mine seepage through the impounding structure
shall be discussed in detail in the design plan.

22.5.j.2. If an impounding structure
constructed of coal mine refuse or intended to
impound coal mine refuse meets the criteria of
subdivision 22.4.c of this subsection, the
combination of principal and emergency spillways
shall be designed and constructed in accordance
with subdivisions 22.4.g and 22.4.h of this
subsection.

22.5.j.3. Spillways and outlet works
shall be designed to provide adequate protection
against erosion and corrosion. Inlets shall be
protected against blockage.

22.5.j.4. Runoff from areas above the
disposal facility or runoff from surface of the
facility that may cause instability or erosion of thé
impounding structure shall be diverted into
stabilized diversion channels designed to safely
pass the runoff from a one hundred (100) year,
twenty-four (24) hour precipitation event.

22.54.5. Impounding structures
constructed of or impounding coal mine refuse
shall be designed so that at least ninety (90)
percent of the water stored during the design
precipitation event can be removed within a ten
(10) day period.
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22.5j.6. No coal refuse
impoundments shall remain as permanent
impoundments. Upon completion of reclamation,
such structures shall not be capable of storing or
impounding water.

22.5j.7. Slope protection shall be
provided to protect against erosion and sudden
drawdown. Embankment faces shall be vegetated
or otherwise stabilized in accordance with
approved procedures.

22.5.k. Drainage and Sediment Control.
Drainage control measures shall meet the
requirements of section 5 of this rule. After grade
release, discharges from the permit area shall not
lower the water quality of receiving streams.

22.51. Removal of Abandoned Coal
Refuse Piles. Where coal refuse is to be removed
from an abandoned coal refuse disposal arca
under a reclamation contract issued pursuant to
subsection (d) section 28 of the Act and
subsection 3.14 of this rule, the following
standards shall be met:

22.5.1.1. Removal of refuse shall be
complete when possible and shall be
accomplished in successive horizontal lifts with a
maximum elevation difference between working
benches of twelve (12) feet or may be removed
down a slope from the top to the toe provided that
the slope is no steeper than 2H:1V. No refuse
may be removed from the toe of the original
embankment until the final removal process.

22.5.1.2. Atall times during removal
operations, care shall be exercised to protect the
operating personnel, the public, and to insure
long-term stability in accordance with the
approved plan.

22.5.1.3. Where partial removal is
approved, the final graded slopes of the remaining
refuse shall be no steeper than 2H:1V and have at
least one bench for every fifty (50) feet of change
in elevation.
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22.5.1.4. Should burning areas be
encountered, the fires shall be extinguished in
accordance with subdivision 22.5.m of this
subsection, and removal of refuse shall be done in
a safe manner. The final graded slopes of the coal

_refuse pile shall result in a stable configuration

having a static safety factor of 1.5 ag
demonstrated by a stability analysis.

22.5.1.5. The total disturbed area
shall be regraded in such a manner as to be
compatible with the natural surroundings and
shall be revegetated in accordance with section 9
of this rule. Such regrading and revegetation shall
occur as contemporaneously as practicable with
removal operations as reflected in the reclamation
plan.

22.516. All remaining refuse
materials disturbed by the operation shall be
covered with a minimum of four feet of cover of
non-toxic and non-combustible material sufficient
to establish adequate vegetation except that a
lesser cover may be used based on chemical and
physical analysis in accordance with subdivision
9.2k of this rule..

22.5.1.7. Regrading drainage control
shall be provided in accordance with the approved
reclamation plan.

22.5.m. Burning Refuse Piles. Where
burning or burned refuse is encountered in the
construction of a new structure or the
reconstruction or removal of an existing structure,
the following standards shall be met: i

22.5.m.1. Coal mine refuse fires shall
be extinguished by the person who conducts the
surface mining activities, in accordance with a
plan approved by the Mine Safety and Health
Administration. The plan shall contain, at a
minimum, provisions to ensure that only those
persons authorized by the operator, and who have
an understanding of the procedures to be used,
shall be involved in the extinguishing operations.

22.5.m.2. No burning or burned coal
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mine refuse shall be removed from a permitted
disposal area without a removal plan approved by
the DirectorSecretary. Consideration shall be
given to potential hazards to persons working or
living in the vicinity of the structure.

22.6. Inspections. A qualified registered
professional engineer, or other qualified
professional specialist under the direction of the
professional engineer, shall inspect the refuse pile
during construction. The professional engineer or
specialist shall be experienced in the construction
of similar earth and refuse structures. Inspection
reports shall be retained for review at or near the
site.

22.6.a.  Non-impounding Structures.
Inspections of non-impounding refuse piles shall
be made at least quarterly throughout construction
and during critical construction periods, which
shall include at a minimum:

22.6.a.1. Foundation preparation
including the removal of all organic material and
topsoil;

22.6.a.2. Placement of underdrains
and protective filter systems;

22.6.a.3. Installation of final surface
drainage systems; and

22.6.a.4. The final graded and
revegetated facility.

22.6.b. Unscheduled Inspections.
Regular inspections by the engineer or specialist
shall also be conducted during placement and
compaction of coal mine refuse materials. More
frequent inspections shall be conducted if a
potential danger or harm exists to the public
health and safety or the environment. Inspections
shall continue until the refuse pile has been finally
graded and revegetated or until a later time if
required by the DirectorSecretary.

22.6.c. Reporting Requirements. The
following reporting requirements shall be met:

22.6.c.l. The qualified registered
professional engineer shall provide a certified
report to the DirectorSecretary promptly after
each inspection, that the refuse pile has been
constructed and maintained as designed and in
accordance with the approved plan, the Act, and
this rule.  The report shall include any
appearances of instability, structural weakness,
and other hazardous conditions; and

22.6.c.2. The certified report on the
drainage system and protective filters shall
include color photographs taken during and after
construction, but before underdrains are covered
with coal mine refuse. If the underdrain system is
constructed in phases, each phase shall be
certified  separately. The photographs
accompanying each certified report shall be taken
in adequate size and number with enough terrain
or other physical features of the site shown to
provide a relative scale to the photographs and to
specifically and clearly identify the site.

22.7. Impounding Structures. Inspection of
impounding refuse piles shall be made by a
qualified registered engineer or other qualified
professional specialist under the direction of the
professional engineer. The professional engineer
or specialist shall be experienced in the
construction of impoundments.

22.7.a. Inspection  Frequencies.
Inspection shall be made regularly but not less
than quarterly during construction, upon
completion of construction, and at least yearly
until removal of the structure or release of the
porterminee—bond.  Inspections will be made
during placement and compaction of coal refuse
material and during critical construction periods.

22.7.b. Reporting Requirements. The
qualified professional registered engineer shall
promptly, after each inspection, provide to the
DirectorSecretary a certified report that the
impoundment has been constructed and
maintained as designed and in accordance with
the approved plan and this rule. The report shall
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include discussions of any appearances of any
instability, structural weakness, or other
hazardous condition, depth and elevation of any
impounded waters existing storage capacity, and
existing or required monitoring procedures and
instrumentation, and any aspects of the structure
affecting stability.

22.7.c. Examinations. Examination of
impoundments meeting or exceeding the size
specification or other criteria set forth in the
Federal Mine Safety and Health Administration
regulations at 30 CFR 77.216 shall, in addition to
meeting the inspection requirements of
subdivisions 22.7.a and 22.7.b of this subsection,
comply with the MSHA requirements of 30 CFR
77.216-3.

Other impoundments shall be
examined at least quarterly by a qualified person
designated by the operator for appearances of
structural weaknesses and other hazardous
conditions.

22.7.d. Filing of Reports. A copy of each

inspection and examination report shall be
retained at or near the mine site.
§38-2-23. Special Authorization for Coal
Extraction as an Incidental Part of
Development of Land for Commercial,
Residential, Industrial, or Civic Use.

23.1. Applicant Information. All information
provided by an applicant in for a special
authorization to engage in surface mining as an
incident to the development of land for
commercial, residential, industrial, or civic use
shall be clear and concise and shall be provided in
a format prescribed by the DirectorSecretary. In
addition to the information requirements of
section 28 of the Act, each application for a
special authorization shall contain the following
information except that submittal of a social
security number is at the option of the applicant:

23.1.a. All information required by
subsection 3.1 of this rule, except subdivisions
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3.1c, 3.1d, 3.1k, 3.1.n, and 3.1.0;

23.1.b. A public notice containing the
same information required by subdivision 3.2.b of
this rule. The notice shall be published in a
newspaper of general circulation in the county in
which the operation is located and shall be
published once and provide a thirty day comment
period. A certification of publication will be
made a part of the application;

23.1.c. A statement in accordance with
paragraph (9), subsection (a), section 9 of the Act;

23.1.d. A site development plan which
includes:

23.1.d.1. Existing site conditions;

23.1.d.2. Permits or approvals as
necessary from the appropriate environmental
agencies or other agencies;

23.1.d.3. Documentation of the
necessity for coal removal as it relates to the
proposed development;

23.1.d.4. The availability of all
necessary utilities or services required for the
development;

23.1.d.5. Evidence of financial
commitment necessary for the development and
the feasibility of the planned development;

23.1.d.6. A time schedule for site’
development to include all structures, roads,
buildings, etc.;

23.1.d.7. A reasonable estimate of the
number of acres of coal that will be removed as a
result of the development;

23.1.d.8. The anticipated starting and
termination dates of each phase of coal removal
and the number of acres of land to be affected;

23.1.d9. A clear plot of the
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development versus coal removal area; and

23.1.d.10. Evidence that blasting, if
any, is in accordance with the requirement of the
state fire marshal.

23.1.e. A description of the results of
sampling and analysis procedures issued to
develop a representative assay of the physical
chemical properties of the material to be
disturbed.

23.1.f. A map of the scale, size and color
code as described in subdivisions 3.4.a, 3.4.b, and
3.4.c of this rule which contains the following
information:

23.1.f.1. Alltypes of information set
forth on topographic maps of the U.S. Geological
Survey including all manmade features;

23.1.f2. The area of land to be
affected by the operation including any coal
storage and topsoil storage areas;

23.1.£3. The property boundaries of
all surface owners within one-hundred feet of any
part of the coal removal area;

23.1.f.4. The location of all drainage
and sediment control structures to be utilized by
the coal removal area;

23.1.£5. A location map; and

23.1.f£6. A signed, notarized, and
dated statement as follows: “The information
contained herein is true and correct to the best of
my knowledge and belief."

23.1.g. Insurance and filing fee in
accordance with subsection (b) of section 28 of
the Act, provided, however, if the coal removed is
sold, proceeds will be placed in an escrow account
until development is deemed complete by the
DirectorSecretary.

23.2 Approval of Notice of Intent for coal

extraction as an incidental part of development of
land for commercial, residential, industrial, or
civic use.

23.2.a. The DirectorSecretary shall act
upon an administratively complete application for
coal extraction as an incidental part of
development of land for commercial, residential,
industrial, or civic use approval and any written
comments within a reasonable period of time after
the close of the public comment period.

23.2.b. The DirectorSecretary may
approve a complete and accurate application filed
in accordance with this section if he/she finds, in
writing, that the applicant has demonstrated that
the coal extraction as an incidental part of
development of land for commercial, residential,
industrial, or civic use described in the application
will be conducted in accordance with this section,
and other applicable provisions of this rule, the
Act, the application and other applicable
environmental rules and regulations.

23.2.c. Terms of approval issued by the
DirectorSecretary shall contain conditions
necessary to ensure that the coal extraction as an
incidental part of development of land for
commercial, residential, industrial, or civic use
will be conducted in compliance with this rule, the
Act, the application and other applicable
environmental rules and regulations.

23.2.d. The DirectorSecretary shall notify
the applicant, the appropriate local government
officials, and other commentors on the
application, in writing, of his decision on the
application. Ifthe application is disapproved, the
notice to the applicant shall include a statement of
the reason for disapproval. Public notice of the
decision on each application shall be posted by
the DirecterSecretary at  the  nearest
DivisionDepartment of Environmental Protection
office in the vicinity of the proposed coal
extraction as an incidental part of development of
land for commercial, residential, industrial, or
civic use.

23.2.e. Any person having an interest
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which is or may be adversely affected by a
decision of the DirectorSecretary pursuant to
subdivision 23.2.d of this subsection shall have
the opportunity for administrative and judicial
review.

23.2.f. The DirectorSecretary shall not
approve the coal extraction as an incidental part of
development of land for commercial, residential,
industrial, or civic use for any reason other than:

23.2.£.1. Coal removal is incidental
or secondary to the preparation of land for
commercial, residential, industrial, or civic use;
and

232£2. As an incident to such
preparation of land, the coal must be removed.

232.g. The DirectorSecretary shall
monitor the operation of each and every coal
extraction as an incidental part of development of
land for commercial, residential, industrial, or
civic use approval granted for total compliance
with the applicable provisions of the Act, this
rule, and the terms and conditions of the approval
application.

23.2.h. If the DirecterSecretary
determines that, or has reason to believe based on
information made available to him/her that, coal
extraction as an incidental part of development of
land for commercial, residential, industrial, or
civic use operation is not being conducted in
accordance with the approved special
authorization and/or the accompanying
documents, the DirectorSecretary is authorized to
compel compliance with the conditions of the
special authorization and other applicable
environmental rules and regulations which could
include but are not limited to the enforcement
actions provided for in Sections 16 and 17 of the
Act. Such information may include, but would
not be limited to, weight tickets and the inspection
of end-user records.

23.3. Performance Standards.

23.3.a.  This subsection establishes
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minimum performance standards applicable to
coal extraction as an incidental part of
development of land for commercial, residential,
industrial, or civic use operations.

23.3.b. Blasting. Blasting is prohibited
unless otherwise approved by the state fire
marshal.

23.3.c. Drainage. All disturbances
created in the coal removal area shall be
conducted in such a manner as to prevent or
control erosion, siltation, pollution of water, and
to minimize disturbance to the prevailing
hydrologic balance. Such operations shall be
exempt from specific design and construction
criteria for sediment control structures only if
stabilization to control erosion is achieved
through alternative measures.

233.d. All toxic or acid-forming
materials shall be handled and treated in
accordance with the methods set forth in the
approved site development plan within thirty (30)
days after initial exposure.

23.3.e. All areas disturbed during coal
extraction as an incidental part of development of
land for commercial, residential, industrial, or
civic use shall be reclaimed in accordance with
the approved site development plan.

23.3.f. Comply with all other applicable
environmental rules and regulations

23.4. Expiration. A notice of intent coal
extraction as an incidental part of development of
land for commercial, residential, industrial, or
civic use shall be valid only for the time period
indicated in the application, which period shall
not exceed two (2) years.

23.5. Escrow Release. The escrow account
shall be released upon completion of the
development. All requests for escrow release
shall be accompanied with documentation that the
development is completed.

23.6. Notice on Site. All persons conducting

coal extraction as an incidental part of
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development of land for commercial, residential,
industrial, or civic use shall have on site, a copy
of the written approval for such activities i1ssued

by the DirectorSecretary.
23.7. Public Records. All information

submitted to the Department of
Environmental Protection as a part of the notice of
intentfor coal extraction as an incidental part of
development of land for commercial, residential,
industrial, or civic use, shall be made available for
public inspection and copying at the nearest
DivisionDepartment of Environmental Protection
office; provided, that information submitted to the
DirectorSecretary pursuant to this subsection
which contains trade secrets or privileged
commercial or financial information which relates
to the competitive rights of the person filing such
information or other persons who may be
affected, is certified information and shall not be
available for public examination.

§38-2-24. Performance Standards Applicable
Only to Remining Operations

24.1. Backfilling, Remining, and Grading of
Previously Mined Areas.

24.1.a. Remining operations on
previously mined areas that contain a pre-existing
highwall shall comply with the applicable
performance standards of the Act and this rule
unless otherwise exempted in accordance with the
provisions of this subsection,

24.1b. The requirement of highwall
elimination shall not apply to remining operations
where the operator can demonstrate in writing that
the volume of all reasonably available spoil
located in the vicinity of the remining operation is
insufficient to completely backfill the reaffected
or enlarged highwall. The highwall shall be
reduced to the maximum extent technically
practical. All spoil generated by the remining
operation and any other reasonably available spoil
in the vicinity of the operation shall be included in
the permit area. For purposes of this paragraph,
the term reasonably available spoil means spoil
and suitable coal mine waste material generated
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by the remining operation or other spoil or
suitable coal mine waste material located in the
permit area that is accessible and available for use
and that when rehandled will not cause a hazard to
public safety or significant damage to the
environment.

24.1.c. Achieve a postmining slope that
does not exceed either the angle of repose or such
lesser slope as is necessary to achieve a minimum
long-term static safety factor of 1.3 and to prevent
slides.

24.1d. Minimize erosion and water
pollution both on and off the site.

24.1.e. Support the approved postmining
land use.

24.1.1f. Spoil and waste materials shall be
compacted where advisable to ensure stability or
to prevent leaching of toxic materials.

24.1.g. Disposal of coal processing waste
and underground development waste in the
mined-out area shall be in accordance with section
22 of this, rule except that a long-term static
safety factor of 1.3 shall be achieved.

24.1.h. Exposed coal seams, acid- and
toxic-forming materials, and combustible
materials exposed, used, or produced during
mining shall be adequately covered with nontoxic
and noncombustible material, or treated, to
control the impact on surface and ground water in
accordance with subsection 14.5 of this section, to
prevent sustained combustion, and to minimize
adverse effects on plant growth and the approved
postmining land use.

24.1.4.
allowed where:

Cut-and-fill terraces may be

24.1.i.1. Needed to conserve soil
moisture, ensure stability, and control erosion on
final-graded slopes, if the terraces are compatible
with the approved postmining land use; or

24.1.1.2. Specialized grading,
foundation conditions, or roads are required for



38CSR2

the approved postmining land use, in which case
the final grading may include a terrace of
adequate width to ensure the safety, stability, and
erosion control necessary to implement the
postmining land use plan.

24.1). Small depressions may be
constructed if they are needed to retain moisture,
minimize erosion, create and enhance wildlife
habitat, or assist revegetation.

24.1k. Spoil placed on the outslope
during previous mining operations shall not be
disturbed if such disturbance will cause instability
of the remaining spoil or otherwise increase the
hazard to the public health and safety or to the
environment.

24.1.1. Any highwall remnant left after
remining must be demonstrated by the operator to
be stable and not pose a hazard to the public
health and safety or the environment.

24.2. Revegetation.

24.2.a. All revegetation shall be carried
out in a manner that encourages a prompt
vegetative cover which, at a minimum, shall be
adequate to control erosion and is consistent with
the reclamation plan. The ground cover
requirements for revegetation set forth in section
9 of this rule may be modified on a case-by-case
basis, by the DirectorSecretary, except that at a
minimum the vegetative ground cover shall be no
less than that which existed before remining and
shall be adequate to control erosion.
Determination of premining ground cover success
and productivity shall be made using sampling
techniques described in the Handbook.

24.2.b. The responsibility for successful
revegetation, as required by the Act, shall be fora
period of not less than two growing seasons, as
defined by the diseetorSccrerary, after the last
year of augmented seeding, fertilizing, irrigation
or other work.

24.3. Water Quality. A coal remining
operation which began after February 4, 1987, and
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on a site which was mined prior to August 3,
1977, may qualify for the water quality
exemptions set forth in subsection (p), section 301
of the Federal Clean Water Act, as amended.

24.4. Requirements to Release Bonds. Bond
release for remining operations shall be in
accordance with all of the requirements set forth
in subsection 12.2 of this rule. Provided that there
is no evidence of a premature vegetation release.

§38-2-25. Exemption for Coal Extraction
Incidental to Extraction of Other Minerals.

25.1 Exemption determination. No later than
90 days after filing of an administratively
complete request for exemption, the Secretary
shall make a written determination whether, and
under what conditions, the persons claiming the
exemption are exempt under this part, and shall
notify the person making the request and persons
submitting comments on the application of the
determination and the basis for the determination.
The determination of exemption shall be based
upon information contained in the request and any
other information available to the regulatory
authority at that time. If the Secretary fails to
provide a determination as specified in this
section, extraction may commence pending a
determination on the request.

25.2 Contents of request for exemption. An
request for exemption shall be made part of a
quarrying application and shall include at a
minimum:

25.2.a. The names and business address of
the requestor to include a street address or route
number

252.b. A list of the minerals to be
extracted;

25.2.c. Estimates of annual production of |
coal and the other minerals over the anticipated
life of the operation;

25.2.d. A reasonable estimate of the
number of acres of coal that will be extracted;
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25.2.e. Evidence of publication of a
public notice. The notice shall be published in a
newspaper of general circulation in the county in
which the operation is located and shall be
published once and provide a thirty day comment
period. The public notice must contain at a
minmum:

252.e.1. The
identifying the operation:

quarrying number

25.2.e2. A clear and accurate
location map of a scale and detail found in the
West Virginia General Highway Map. The map
size will be at a minimum four inches (4") x four
inches (4"). Longitude and latitude lines and
north arrow will be indicated on the map and such
lines will cross at or _near the center of the
quarrying operation;

25.2.e.3. The names and business
address of the requestor to include a street address
or route number;

25.2.e.4. A narrative description
clearly describing the location of the quarrying

operation;

25.2.e.5. The name and address
of the Department of Environmental Protection
Office where written comments on the request
may be submitted,

25.2.f. Geologic cross sections, maps or plans
of the quarrying operation determine the
following information:

25.2.f 1. The locations (latitude
and longitude) and elevations of all bore holes;

25.2.£2. The nature and depth of
the various strata or overburden including
geologic  formation names and/or geologic
members;

25.2.1.3. The nature and
thickness of any coal or other mineral to be
extracted;

252.¢. A map of appropriate scale which
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clearly identifies the coal
extraction area VEersus
quarrving area;

252h. A general description of coal
extraction and quarrving activities for the

operation;

25.2.i. Any other information pertinent to the
qualification of the operation as exempt.

25.3. Requirements for exemption.

25.3.a. Activities are exempt from the
requirements of the Act if all of the following are
satisfied:

25.3.a.1. The cumulative production
of coal extracted from the mining area determined
annually as described in this paragraph does not
exceed 16 2/3 percent of the total cumulative
production of coal and other minerals removed
during such period for purposes of bona fide sale
or reasonable commercial use.

25.3.a.2. Coal is extracted from a
geological stratum lying above or immediately
below the deepest stratum from which other
minerals are extracted for purposes of bona fide
sale or reasonable commercial use.

25.3.b. Persons seeking or that have obtained
an exemption from the requirements of the Act
shall comply with the following:

25.3.b.1. Each other mineral upon which
an exemption under this part is based must be
commercially valuable mineral for which a
market exists or which is quarried in bona fide
anticipation that a market will exist for the
mineral in the reasonably foreseeable future, not
to exceed twelve months. A legally binding
agreement for the future sale of other minerals is
sufficient to demonstrate the above standard.

25.3.b.2. If either coal or other minerals
are transferred or sold by the operator to a related
entity for its use or sale, the transaction must be
made for legitimate business purposes.
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25.4. Conditions of exemption.

A person conducting activities covered by this
part shall:

25.4.a. Maintain on-site the information
necessary to verify the exemption including, but
not limited to, commercial use and sales
information, extraction tonnages, and a copy of
the exemption application and the Department’s
exemption approval;

25.4.b. Notify the Department of
Environmental Protection upon the completion of
all coal extraction activities.

25.5. Stockpiling of minerals.

25.5.a. Coal extracted and stockpiled may be
excluded from the calculation of annual
production until the time of its sale, transfer to a
related entity or use:

25.5.a.1. Up to an amount equaling a
12-month supply of the coal required for future
sale, transfer or use as calculated based upon the
average annual sales, transfer and use from the
mining area over the two preceding years; or

25.5.a.2. For a mining area where coal has
been extracted for a period of less than two years,
up to an amount that would represent a 12-month
supply of the coal required for future sales,
transfer or use as calculated based on the average
amount of coal sold, transferred or used each
month.

25.5.b. The Department of Environmental
Protection shall disallow all or part of an
operator's tonnages of stockpiled other minerals
for purposes of meeting the requirements of this
part if the operator fails to maintain adequate and
verifiable records of the mining area of origin, the
disposition of stockpiles or if the disposition of
the stockpiles indicates the lack of commercial
use or market for the minerals.

The Department of Environmental Protection
may only allow an operator to utilize tonnages of
stockpiled other minerals for purposes of meeting
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the requirements of this part if:

25.5.b.1. The stockpiling is necessary to
meet market conditions or is consistent with
generally accepted industry practices;

and

25.5.b.2. Except as provided in paragraph
b.3. of this section, the stockpiled other minerals
do not exceed a 12-month supply of the mineral
required for future sales as approved by the
regulatory authority on the basis of the exemption

application.

25.5.b.3. The Department of Environmental
Protection may allow an operator to utilize
tonnages of stockpiled other minerals beyond the
12-month limit established in paragraph b.2. of
this section if the operator can demonstrate to the
Department _of Environmental Protection’s
satisfaction that the additional tonnage is required
to meet future business obligations of the
operator, such as may be demonstrated by a
legally binding agreement for future delivery of
the minerals.

25.5.b.4. The Department of Environmental
Protection may periodically revise the other
mineral stockpile tonnage limits in accordance
with the criteria established by paragraphs b.2.
and 3. of this section based on additional
information available to the Department of
Environmental Protection.

25.6. Revocation and enforcement.

25.6.a. The Department of Environmental
Protection shall conduct an annual compliance
review of the operation requesting exemption.

25.6.b. If the Department of Environmental
Protection has reason to believe that a specific
operation was not exempt at the end of the
previous reporting period, is not exempt, or will
be unable to satisfy the exemption criteria at the
end of the current reporting period, the
Department of Environmental Protection shall
notify the operator that the exemption may be
revoked and the reason(s) therefor. The exemption




will be revoked unless the operator demonstrates
to the Department of Environmental Protection
within 30 days that the operation in guestion
should continue to be exempt.

25.6.c. If the Department of Environmental
Protection finds that an operator has not
demonstrated that activities conducted in the
operation area qualify for the exemption, the
Department of Environmental Protection shall
notify the operator.

25.6. Reporting requirements.

25.6.a.1. Following approval by the
Department of Environmental Protection of an
exemption for an operation, the person receiving
the exemption shall file a quarterly production
report with the Department of Environmental
Protection containing the information specified in
paragraph b. of this section.

25.6.a.2. The report shall be filed no later
than 30 days after the end of each quarter.

25.6.a.3. The information in the report shall
cover:

25.6.a.3.A. Quarterly production of coal
and other minerals, and

25.6.a.3.B. The cumulative production of
coal and other minerals.,

25.6.a.3.C. The number of tons of coal
stockpiled;

25.6.a.3.D. The number of tons of other
minerals stockpiled by the operator.
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